VI. Deposits — EFA

* The deposited check was paid by the paying bank.

However, the depository bank may assess an overdraft or
returned check fee if it includes a notice concerning overdraft
and returned check fees with the disclosure required in
§229.16(c)(2) and, when required, refunds any such fees upon
the request of the customer. The overdraft and returned check
notice must state that the customer may be entitled to a refund
of overdraft or returned check fees that are assessed if the
check subject to the delay is paid, and state how to obtain a
refund.

Credit Union Notice of Interest Payment Policy

Under §229.16(d), if a credit union begins to accrue interest or
dividends on all deposits made in an interest-bearing account,
including cash deposits, at a later time than the day specified
in §229.14(a), the institution’s specific policy disclosures

must contain an explanation of when interest or dividends on
deposited funds will begin to accrue.

Initial Disclosures — §229.17
New Accounts

Section 229.17(a) states a bank must provide potential
customers with the disclosures described in §229.16 before an
account is opened.

Additional Disclosure Requirements — §229.18
Deposit Slips
Under §229.18(a), all preprinted deposit slips given to

customers must include a notice that deposits may not be
available for immediate withdrawal.

Location Where Employees Accept Consumer Deposits

Section 229.18(b) provides that a bank must post, at a
conspicuous place at each location where its employees
receive deposits to consumer accounts, a notice that sets
forth the time periods applicable to the availability of funds
deposited.

Automated Teller Machines

Under §229.18(c), a depository bank must post or provide a
notice at each ATM location that funds deposited in the ATM
may not be available for immediate withdrawal. A depository
bank that operates an off-premises ATM from which deposits
are removed not more than two times each week, as described
in §229.19(a)(4), must disclose at or on the ATM the days in
which deposits made at the ATM will be considered received.

Upon Request

Section 229.18(d) states a bank must provide a copy of its
specific availability policy disclosure described in §229.16 to
any person who requests it.

Changes in Policy

Thirty days prior to implementation, a bank must send
notification of a change to the bank’s availability policy to all
account holders, if adversely affected by the change. Under
§229.18(e), changes that result in faster availability may be
disclosed no later than 30 days after implementation.

Miscellaneous — §229.19
When Funds are Considered Deposited

Section 229.19(a) provides rules that govern when funds

are considered deposited for purposes of Subpart B of the
regulation. The time that funds must be made available

for withdrawal is measured from the day the deposit is
“received. ” Funds received at a staffed teller station or

ATM are considered deposited when received by the teller or
placed in the ATM. Funds mailed to the depository bank are
considered deposited on the banking day they are received by
the depository bank. The funds are received by the depository
bank at the time the mail is delivered to the bank, even if the
mail is initially delivered to a mail room, rather than the check
processing area.

Funds, however, may also be deposited at an unstaffed facility
such as a night depository or lock box. Funds deposited at

a night depository are considered deposited on the banking
day the deposit is removed, and the contents of the deposit are
accessible to the depository bank for processing. For example,
some businesses deposit their funds in a locked bag at the
night depository late in the evening and return to the bank the
following day to open the bag. Other depositors may have an
agreement with their bank that the deposit bag must be opened
under the dual control of the bank and the depositor. In these
cases, the funds are considered deposited when the customer
returns to the bank and opens the deposit bag.

Funds deposited through a lock box arrangement are
considered deposited on the day the deposit is removed from
the lock box and are accessible to the depository bank for
processing. A lock box is typically used by a corporation for
the collection of bill payments or other check receipts.

The regulation contains a special rule for off-premise ATMs
that are not serviced daily. Funds deposited at these ATMs are
considered deposited on the day they are removed from the
ATM, if the ATM is not serviced more than two times each
week. This special provision is geared toward those banks
whose practice is to service remote ATMs infrequently. If a
depository bank uses this provision, it must post a notice at the
ATM informing depositors that funds deposited at the ATM
may not be considered received on the date of deposit.

Funds deposited on a day the depository bank is closed, or
after the bank’s cut-off hour, may be considered made on the
next banking day. Generally, a bank may establish a cut-off
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hour of 2:00 p.m. or later for receipt of deposits at its main
office or branch offices. A cut-off hour of 12:00 noon or

later may be established for deposits made to ATMs, lock
boxes, night depositories, or other off-premises facilities. (As
specified in the commentary to §229.19(a), the noon cut-off
period relates to the local time of the branch or other location
of the depository bank where the account is maintained or the
local time of the ATM or off-premise facility).

Different cut-off hours may be established for different types
of deposits. For example, a 2:00 p.m. cut-off for receipt of
check deposits and a later time for receipt of wire transfers is
permissible. Location can also play a role in the establishment
of cut-off hours. For example, a different cut-off hour may

be established for ATM deposits than for over-the-counter
deposits, or for different teller stations at the same branch.
With the exception of the 12:00 noon cut-off hour for deposits
at ATMs and off-premise facilities, no cut-off hour for receipt
of deposits can be established earlier than 2:00 p.m.

When Funds Must Be Made Available

Section 229.19(b) discusses funds availability at the start

of a business day. Generally, funds must be available for
withdrawal by the later of 9:00 a.m. or the time a depository
bank’s teller facilities including ATMs are available for
customer account withdrawals. (Under certain circumstances,
there is a special exception for cash withdrawals-see
§229.12(d)). Thus, if a bank has no ATMs and its branch
facilities are available for customer transactions beginning

at 10:00 a.m., funds must be available for withdrawal by
10:00 a.m. If a bank has 24 hour ATM service, funds must be
available by 9:00 a.m. for ATM withdrawals.

The start of business is determined by the local time where the
branch or depository bank holding the account is located. For
example, if funds in an account at a west coast bank are first
made available at the start of business on a given day, and a
customer attempts to withdraw the funds at an east coast ATM,
the depository bank is not required to make funds available
until 9:00 a.m. west coast time (12:00 noon east coast time).

Effects of the Regulation on Policies

Section 229.19(c) describes the effects of the regulation on the
policies of a depository bank. Essentially, a depository bank is
permitted to provide availability to its customers in a shorter
time than that prescribed in the regulation. It may also adopt
different funds availability policies for different segments of
its customer base, as long as each policy meets the schedules
in the regulation. For example, it may differentiate between

its corporate and consumer customers, or may adopt different
policies for its consumer customers based on whether a
customer has an overdraft line of credit associated with the
account.

The regulation does not affect a depository bank’s right

to accept or reject a check for deposit, to charge back the
customer’s account based on a returned check or notice of
nonpayment, or to claim a refund for any credit provided to the
customer.

Nothing in the regulation requires a depository bank to have its
facilities open for customers to make withdrawals at specific
times or on specific days. For example, even though the special
cash withdrawal rule set forth in §229.12(d) states that a bank
must make up to $400 available for cash withdrawals no later
than 5:00 p.m. on specific business days, if a bank does not
participate in an ATM system and does not have any teller
windows open at or after 5:00 p.m., the bank need not join

an ATM system or keep offices open. In this case, the bank
complies with this rule if the funds that are required to be
available for cash withdrawal at 5:00 p.m. on a particular day
are available for withdrawal at the start of business on the
following day. Similarly, if a depository bank is closed for
customer transactions, including ATMs, on a day funds must
be made available for withdrawal, the regulation does not
require the bank to open.

If a bank has a policy of limiting cash withdrawals at ATMs to
$250 per day, the regulation would not require that the bank
dispense $400 of the proceeds of the customer’s deposit that
must be made available for cash withdrawal on that day.

Some small financial institutions do not keep cash on their
premises and offer no cash withdrawal capability to their
customers. Others limit the amount of cash on-premises for
bonding purposes, and reserve the right to limit the amount
of cash that a customer can withdraw on a given day, or
require advance notice for large cash withdrawals. Nothing
in the regulation is intended to prohibit these practices if they
are applied uniformly and are based on security, operating,
or bonding requirements, and are not dependent upon the
length of time the funds have been in the customer’s account,
as long as the permissible hold has expired. The regulation,
however, does not authorize such policies if they are otherwise
prohibited by statutory, regulatory, or common law.

Calculated Availability for Nonconsumer Accounts

Section 229.19(d) contains the rules for using calculated
availability on nonconsumer accounts. Under calculated
availability, a specified percentage of funds from check
deposits may be made available to the customer on the
next business day, with the remaining percentage deferred
until subsequent days. The determination of the percentage
of deposited funds that will be made available each day is
based on the customer’s typical deposit mix as determined
by a sample of the customer’s deposits. Use of calculated
availability is permitted only if, on average, the availability
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terms that result from the sample are equivalent or more
prompt than the requirements of this regulation.

Holds on Other Funds

Section 229.19(e) clarifies that, if a customer deposits a check,
the bank may place a hold on any of the customer’s funds to
the extent that the funds held do not exceed the amount of

the check deposited, and the total amount of funds held are
made available for withdrawal within the times required in this
regulation. For example, if a customer cashes a check (other
than an “on us” check) over-the-counter, the depository bank
may place a hold on any of the customer’s funds to the extent
that the funds held do not exceed the amount of the cashed
check.

Employee Training and Compliance

Section 229.19(f) contains the requirements for employee
training and compliance. The EFA Act requires banks to
inform each employee who performs duties subject to the Act
about its requirements. The EFA Act and Regulation CC also
require banks to establish and maintain procedures designed
to ensure and monitor employee compliance with such
requirements.

Effects of Mergers

Section 229.19(g) explains the effect of a merger transaction.
Merged banks may be treated as separate banks for a period of
up to one year after consummation of the merger transaction.
However, a customer of any bank that is a party to the merger
transaction, and has an established account with the merging
bank, may not be treated as a new account holder under the
new account exception of §229.13(a). A deposit in any branch
of the merged bank is considered deposited in the bank for
purposes of the availability schedules in accordance with
§220.19(a). This rule affects the status of the combined entity
in a number of areas. For example:

*  When the resulting bank is a “participant” in a check
clearinghouse association;

*  When an ATM is a “proprietary ATM”; and

*  When a check is drawn on a branch of the depository bank.

Relation to State Law — §229.20
General Rule

Section 229.20(a) contains the general rule as to how
Regulation CC relates to state laws addressing expedited funds
availability.

If a state has a shorter hold for a certain category of checks
than is provided for under federal law, that state requirement
will supersede the federal provision. For example, most state
laws base some hold periods on whether the check deposited
is drawn on an in-state or out-of-state bank. If a state contains

more than one check processing region, the state’s hold period
for in-state checks may be shorter than the federal maximum
hold period for nonlocal checks. Accordingly, the state
schedule would supersede the federal schedule to the extent
that is applies to in-state, nonlocal checks.

The EFA Act also indicates that any state law providing
availability in a shorter period of time than required by federal
law is applicable to all federally insured institutions in that
state, including federally chartered institutions. If a state law
provides shorter availability only for deposits in accounts

in certain categories of banks, such as commercial banks,

the superseding state law continues to apply only to those
categories of banks, rather than to all federally insured banks
in the state.

Preemption of Inconsistent Law

Section 229.20(b) provides that other provisions of state laws
that are inconsistent with federal law are preempted. State laws
requiring disclosure of availability policies for transaction
accounts are preempted by the regulation. Preemption does not
require a determination of the Federal Reserve Board in order
to be effective.

Preemption Standards and Determinations

The Federal Reserve Board may issue a preemption
determination upon the request of an interested party in a
state. The determination will only relate to the provisions of
Subparts A and B of the regulation.

Civil Liability — §229.21
Statutory Penalties

Section 229.21(a) sets forth the statutory penalties that can be
imposed as a result of a successful individual or class action
suit brought for violations of Subpart B of the regulation.
Basically, a bank could be held liable for:

* Actual damages;

*  Not less than $100 nor more than $1,000 in the case of an
individual action;

» The lesser of $500,000 or one percent of the net worth of
the bank involved in the case of a class action; and/or

* The costs of the action together with reasonable attorney's
fees as determined by the court.

These penalties also apply to provisions of state law that
supersede provisions of this regulation such as requirements
that funds deposited in accounts at banks be made available
more promptly than required by this regulation, but they do
not apply to other provisions of state law. (See Commentary to
Appendix D, §229.20)
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